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Arthur D. Wood et al., appelxees 

APPELLEES’ BRIEE 

STATEMENT OF THE CASE 


The appellant, according to Exhibits A 
which were filed as part of his amended c 
tion, was sentenced bv the United States Distjriet 

I 

Court for the Northern District of Ohio to ser^e a 
sentence of two and one-half years for the crime 
of concealing and passing counterfeit Unjted 

I 

States notes and was, on the 25th day of June 1^35, 
released conditionally from the United States 
Northeastern Penitentiary at Lewisburg, Pennjsyl- 
vania, where he had been serving his sentence. 

Appellant was arrested, according to allegat 
of his amended declaration, on a warrant, 
hibit A, issued by the United States Boar<3| of 
Parole, and after a hearing which appellant alleged 
was improper and illegal, a certificate of revoca¬ 
tion, appellant’s exhibit B, was issued by the 
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United States Board of Parole, and the appellant 
served the remainder of his sentence in the United 
States Northeastern Penitentiary at Lewisburg, 
Pennsylvania. The appellant contends that the 
certificate of revocation, was improper and illegal 
in that at the hearing after his arrest, only one 
member of the Board of Parole heard his case. 
The custom in such case as will appear later on in 
more detail, is for one member of the Board of 
Parole to personally hear the facts of the case, to 
have stenographic notes of the proceedings taken 
and transcribed, and then subsequently to have the 
Board of Parole, as a board, act on the question of 
revocation. 

The parties named in the declaration below' as 
defendants', although not all of them were served 
and were consequently not named as appellees in 
this action, were Arthur D. Wood, Charles A. 
Whalen, and Roy L. Huff, members of the Parole 
Board, Sanford Bates, the Director of Prisons, and 
Homer S.' Cummings, Attorney General of the 
United States. Appellant’s declaration and 
amended declaration ask of the defendants dam- 

I 

ages in thfe sum of $15,800, because of alleged un¬ 
lawful imprisonment caused by the defendants 
named below, as a result of the warrant of arrest 
and certificate of revocation issued by the Parole 
Board. 

The United States Attorney in and for the Dis¬ 
trict of Columbia, who being authorized by the At¬ 
torney General of the United States to defend the 
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<jase on behalf of the United States officials named 
as defendants, filed a demurrer on behalf of ihe 
appellees Arthur D. Wood, Charles A. Whallen, 
Roy L. Huff, Sanford Bates, and Homer S. Cfim- 
mings, setting forth as the main grounds in jthe 
demurrer: I 

1. That the declaration did not set fortjh a 

good cause of action against any or all of Ithe 
defendants. j 

2. That the declaration as particularised 
and amended clearly showed that the kcts 
complained of were official acts of the 
defendants performed as United States of¬ 
ficials on and concerning matters within 

their official jurisdiction. j 

( 

The usual points and authorities were filed bj^ the 
respective parties and the matter was submitted to 
the court and the demurrer sustained on the I sec¬ 
ond ground set forth in the demurrer. I 

While the appellant casually contends that the 
United States attomey cannot properly represent 
the appellees, he did not properly present | this 
point to the court, got no rulmg or exception}^ and 
there is no assignment of error thereon, \ 

ARGUMENT 


The issues raised in this suit have been raised lj»efore 
by the appellant and decided against him. Thijs suit 
on appeal is, therefore, frivolous, vexatious, and should 
be dismissed j 

An examination of the record in the case afid ap¬ 
pellant’s brief will disclose that the mattersj com¬ 
plained of in his declaration and amended declara- 



4 


tioB were decided against him in his application 
for habeas corpus which he made to the court after 
the Parole Board had caused his arrest for viola¬ 
tion of his parole. 

This matter is first mentioned in paragraph 4 of 
his amended declaration tvherein he states ^-The 
defendants Homer S, Cummings, Henry (7. Hill, 
and Sanford Bates, acted as jailors only under and 
pursuant to the acts of the other defe'ndants, and 
they ivere pttt on notice of the tvroitigful acts of the 
other defendants hy the service upon them or either 
of them, of the ivrit of habeas corpus which this 
appellant obtained in the Middle District of 
Pennsylvania/^ 

Again on page 4 of appellant’s brief he states: 

But when 'the plaintiff began habeas corpus pro.- 
ceedjinpSj and caused the Attorney General to be 
served directly or through his warden, it became 
the duty of the Attorney General to determine for 
himself the legality of the attached detention, and, 
failing to act on the hint, he became liable with the 
rest of the defendants for their wilful acts, on the 
theory that a person dealing with officers of tJjbe 
United States is charged with knowledge of the 
limits of their authority. Wilber Bank vs. U. S., 
294 U. S. 120. Not even the Attorney General 
may claim ignorance of the law under such circum¬ 
stances, or exemption from liability because he is 
the head of the department. He was bound to use 
dtte care to avoid unlawful process. 


Again on page 6 of appellant’s brief he stages: 

About two months later he was re-arrested\^ on 
the warrant, Exhibit of the amended decl^ra^ 
tion in this action. He tv as taken back to Le^is- 
hiirg, where he attacked the proceedings on \ the 
ground that any action of either a member of the 
Parole Board, or even of the entire Parole Board 
is illegal, because Section 716b of Title 18 is not 
a repeal of Section 710 of the same title. Hef at¬ 
tacked the warrant, ‘‘Exhibit as illegally is¬ 


sued, and, when the Parole Board refused t^ ac¬ 
cord him a hearing, as requested by him as hi^^ due 
under the law, he began habeas corpus prodeed- 
ings ivhicli were not terminated because he was 
finally released before the cause could be heai\d in 
the Circuit Court of Appeals. I 


It is, accordingly, evident that appellant, lifter 
his alleged illegal incarceration caused by the jwar- 
rant issued bv the Parole Board and the hearing 
thereon, tested the legality of his detention before 
the District Court of the United States by hibeas 
cor 2 )us, specifically setting forth the same grclunds 
as he does in this case and that after the Diifetrict 
Court had ruled against him in the habeas c<j)rpus 
proceedings his sentence terminated and thd^ case 
became moot before it could be heard in the Circuit 

I 

Court of the United States. j 

Should this Honorable Court hold either cfn the 
<5[Uiestioti of Judicial notice or because of thej state 
of the record (the appellant having called \o the 
attention of this court by his pleadings andl brief 
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the habeas corpus proceeding or proceedings filed 
after his alleged illegal incarceration) that the 
pleadings and opinion of the District Court are 
pertinent, the' United States Attorney in and for 
the District of Columbia, has certified copies of 
the proceedings and the opinion of the court and 

I 

will be glad to furnish them to this Honorable 
Court upon request. 

It is obvious, therefore, that at least one district 
court and at' least in one case has ruled against 
the appellant in a habeas corpus case setting forth 
the same conditions that he makes in the instant 
case. It is, likewise, evident that not only were 
the appellees acting under color of law and law¬ 
fully as officials of the United States Government 
in the respective matters complained of, but that 
the rule of the District Court of the United States 
in the habeas corpus matter affirmed the propriety 
of their actions, and obviously those actions having 
been approved and confirmed, it was their duty to 
carry out in their respective spheres the revocation 
of appellant’s parole. 

II 

Even if the official acts complained of by the appellant 
were arbitrary, capricious, malicious (in addition to 
being erroneous) the appellees are not civilly liable 

To attach civil responsibility to an official for 
an act done under the color of his office the action 
must have been taken “in reference to matters 
which are manifestly and palpably beyond his 
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authority.” Spalding v. Vilas, 161 U. S. 483, 4|98. 

In the present case the complaint is that ^he 
appellant’s parole was wrongfully revoked, slad 
the parole been revoked by an officer obviously jaot 
authorized to do so, such as the Warden of the 
Penitentiary, there might be some merit in jthe 
appellant’s claim. But the officers here sued hre 
expressly charged by statute with the dutyj of 
handling such matters. It is doubtful, therefore. 


whether they could be held accountable civilly ejven 
if they had revoked parole without according ^ny 
manner of hearing or issuing anv kind of a war- 
rant, since the action would, even there, be ‘‘rjiore 
or less in connection with the matters coinmijtted 
by law to their control or supervision.” Spalding 
V. Vilas, supra. 

The rule has been stated by this court in the case 
of Standard Nut Margarine Company v. Mellon, 
72 F. (2d) 557, wherein the court said: j 

Notwithstanding this fact, howeveij, we 
are of the opinion that the defendants are 
not personally liable in damages for jtheir 
erroneous construction and application of 
the statute. We think the case is governed 
by the rule that the head of an executive de¬ 
partment of the United States governjment 
cannot be held in damages for acts doijie by 
him in relation to matters committed bjr law 
to his control or supervision. It be<iomes 
the official duty of the Connnissioner io de¬ 
termine whether the product manufactured 
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by the plaintiff was subject to the tax pre¬ 
scribed bv the act. It is true that the Com- 
missioner construed the statute erroneously, 
but nevertheless the subject-matter of the as¬ 
sessment was within his jurisdiction and 
authority. In such case error on his part 
does not expose him to an action for dam¬ 
ages, and this is none the less true even 
though his error be described as arbitrary, 
capricious, and malicious. 

It is believed that this ease, in effect, laid down 
three I'equisites to civil liability accruing against 
an official: (1) The Act com])laiiied of must be er¬ 
roneous. (2) The Act must be arbitrary, capri¬ 
cious, and malicious. (3) The act must affect a 

matter not committed bv law* to the official’s control 

•> 

or supervision. 

It is also important to note that in the Standard 
Nut Margarine Company case the action com¬ 
plained of was at the time of the civil suit admit¬ 
tedly erroneous, and moreover, had been persisted 
in after a district court had pronounced it er¬ 
roneous. That case, therefore, appears to be even 
stronger than the present case wdiere there is no 
prima facie showing of error in the official action. 

Not only is there no sufficient allegation in the 
appellant’s declaration and amended declaration to 
show that the actions of appellees complained of 
were irregular, capricious, or malicious, but an 
examination of the record and brief of appellant 
will adequately disclose that the official acts com- 
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plained of* were regular, proper, and lawful in jail 
respects. j 

Appellees recognize that it is not necessary I to 
urge this contention, since a disposal of the points 
above resolves the entire controversy. It is obvious 
that the appellees were acting within their official 
capacity and that the alleged errors, if any, wpre 
merely procedural. The sole agency, provided| by 
law, to grant and revoke parole is the Pa|ole 
Board and certain of the apx^ellees ai-e member^ of 
that Board and in fact the whole ease is X3redicj:^lted 
on the alleged improper action of that Board. | 
For this reason appellees do not intend to bur¬ 
den this court with an exhaustive discussion Con¬ 
cerning the strict legality or propriety of the qjues- 
tioned procedure. However, as a background to 
the matter, a brief reference will be made toj the 
appellant's contentions with respect to those Ques¬ 


tions and the Government’s position thereon. 

(A) Appellant claims that the warrant on which 
he was taken for violation of his parole was illegal 
because it was not issued upon probable causel and 
was not supported by oath or affirmation. ! 

The only statutory prerequisite to the issu¬ 
ances of such a warrant by the Boaipd of 
Parole is that ‘‘reliable information” Qf the 
violation shall be in its possession. Selction 
717, Title 18, United States Code. Th^ war¬ 
rant employs the term “satisfactor}| evi¬ 
dence”, which we think is such substantial 
compliance with the statutory directijon as 
to make contrary argument mere sophistry. 
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But the petitioner goes far beyond the stat¬ 
ute and insists that the Parole Board’s war¬ 
rants are subject to the general rules of law 
governing the issuance of criminal warrants. 
The fallacy of that contention is evident 
from the fact that a warrant for the arrest 
of a parole violator is not a criminal war¬ 
rant. The trial of the executed warrant of 
the Board is not marked by arraignment, in¬ 
dictment, and prosecution, as in a criminal 
cause. The Board of Parole is an adminis¬ 
trative and supervising agency. And it can 
compel no imprisonment beyond that im¬ 
posed by the trial judge after the defendant 
has had his dav in court. 

It would have been a simple matter for 
the CongTess, had it so intended, to have 
directs that the Board’s warrants for 
arrest of Parole Violators should show com- 
pliancb with all the legal requirements of 
warrants touching persons originally ac¬ 
cused of a criminal offense. The fact that 
Congress failed to do so stoutly supports the 
view that it never intended a person on 
parole^ to be safeguarded in like manner as 
one charged with crime. And why? For 
the obvious reason that persons on parole 
are aiid remain in the legal custody of the 
Board of Parole until expiration of their 
maximum terms. Section 716b, Title 18, 
United States Code. It seems naturally to 
follow that Congress regarded the issuance 
of a warrant by the Board of Parole as a 
purely administrative act by which the 
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Board reaches out its arm to apprehend I a 
person already in its constructive and 
legal custody. Anderson v. Williains, 2]19 
Fed. 822. I 

(B) Appellant further claims that he was r\ot 
given a hearing with the full Board present, aiid 
that such a hearing is prerequisite to a valid revo¬ 
cation of parole. j 

In answer to this point it is again necessary!to 
consider the nature and obvious purposes of l|he 
law. Congress enacted a law creating a board | of 
three members to pass on all questions of revoca¬ 
tions of parole. It is the duty of that board | to 
administer the parole laws in 27 federal pejial 
institutions. Granting that the law still insures jfche 
parole violator a hearing, was it the intention^ of 
Congress that it be before the whole board ? If |the 
prisoner contends that the act requires the Board 
to travel about the country and to sit together 
wherever any evidence is taken, he has reduced the 


proposition to an absurdity. The obvious and Rea¬ 
sonable construction of the law is that the acj; of 
judgment or the final decision on the preliminlary 
hearing is to be an act of the Board. The inden¬ 
tion of Congress was that the Board transact its 
business in Washington. No other office w^as pro¬ 
vided. Official proceedings are always, in the! ab¬ 
sence of express provision to the contrary, t<j) be 
had at the office of the officers charged withi the 
duties. Merchants <& M. Natl. Bank v. Peniksyl- 
vania, 167 U. S. 461. I 
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Now, since Congress designated Washington as 
the place for official business, can it be further con¬ 
tended by the petitioner that it was the intent to 
transport some 9,000 prisoners yearly to that place 
for hearings before the whole Board ? That argu¬ 
ment is still more absurd than requiring the three 
members to travel about together. 

Such a taking of evidence as tve have here is not 
a hearing in its entirety. It is rather analogous to 
the taking of a deposition he fore trial. The con¬ 
sideration of the evidence and a decision thereon is 
the substantial part of the hearing coyitemplated 
by the statute. There was no revocation by the 
Parole Board, until the Board as a Board had 
considered the matter. 

We believe that the Board has devised the most 
logical, efficieht, and Just mode of procedure—one 
between the two extremes indicated above. The 
prisoner is accorded a physical hearing by the 
Board through its member and a full and complete 
record made of the proceedings. No official action 
is taken on that hearing and other evidence before 
the Board without due consideration and concur¬ 
rence by a majority of the Board, 

It should be noted that the appellant here, in 
addition to having the ordinary burden of proving 
his case, is also faced with the presumption of the 
legality of official acts. TJ, S, v. Ross, 92 U. S. 281. 

It is, accordingly, submitted that the action of 
the court below in sustaining the demurrer was 
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I 


proper and the judgment in that respect should j 
affirmed by this Honorable Court. | 

Respectfully submitted. j 

Leslie C. Gabnett, 

United States Attorneyi 
John W. Fihelly^ 

Assistant United States Attorney. 

Attorneys for Appellee^. 
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